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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

  

---------------------------------------------------------------------------- x  
WTC CAPTIVE INSURANCE COMPANY, INC., 
                                                       
                                                      Plaintiff,        
                 -against- 
 
LIBERTY MUTUAL FIRE INSURANCE COMPANY; 
CERTAIN UNDERWRITERS AT LLOYD’S, AND 
CERTAIN LONDON MARKET INSURANCE 
COMPANIES; ASSICURAZIONI GENERALI S.P.A.; and 
GENERAL SECURITY INDEMNITY COMPANY OF 
ARIZONA, as attorney in fact for and successor in interest to 
GENERAL SECURITY INDEMNITY COMPANY (now 
known as HUDSON SPECIALTY INSURANCE 
COMPANY), 
 
                                                      Defendants. 

: 
: 
:
:
:
:
:
: 
:
:
: 
:
:
: 
:
:
: 

 
ORDER DENYING 
MOTION TO 
INTERVENE 
 
07 Civ. 1209 (AKH) 

---------------------------------------------------------------------------- x  
ALVIN K. HELLERSTEIN, U.S.D.J.: 

Bovis Lend Lease LMB, Inc., AMEC Construction Management, Inc., Plaza 

Construction Corp., Tully Construction Co., Inc. and Turner Construction Company 

(collectively, “the WTC Contractors” or “the Contractors”) move to intervene for a limited 

purpose: to raise a special concern in relation to my Opinion and Order dated March 19, 2008.  

By that order, I held that I had jurisdiction to hear the case described in the caption above, and I 

therefore denied the motion of various Lloyd’s syndicates to dismiss the case against them.  The 

Contractors’ motion raises a concern that my opinion did not extend the liability cap of section 

408 (a)(3) of the Air Transportation Safety and System Equalization Act (“ATSSSA”, or “the 

Act”), 49 U.S.C. § 40101, to the Contractors who had been engaged by the City to clean-up the 

fallen towers of the World Trade Center in the aftermath of the terrorist-related aircraft crashes 

of September 11, 2001.  The WTC Contractors ask me to reconsider my opinion in order clearly 
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to extend the liability cap to the contractors, or in the alternative, to omit all references to the 

liability cap in the opinion. 

The Contractors’ motion is denied.   

The case before me has three claims for relief: (1) a claim seeking a declaratory 

judgment that the Lloyd’s syndicates have a duty to defend the City and its contractors; (2) a 

breach of fiduciary duty claim asserting that the Lloyd’s syndicates breached their duty to WTC 

Captive by failing to assume the defense of the City and its contractors, thereby forcing the WTC 

Captive to do so, and seeking damages for the breach; and (3) an equitable contribution claim, 

seeking to recoup the defense costs advanced by the WTC thus far which should have been borne 

by Lloyd’s.  At oral argument, I ruled in favor of the plaintiff on the declaratory judgment and 

equitable contribution claims, stated that a written opinion would follow (it was issued April 15, 

2008), and expressed the belief that the breach of fiduciary duty claim seeking damages lacked 

merit and should be dropped.  Thus, upon issuance of my opinion, the lawsuit in the district court 

likely will end. 

The WTC Contractors’ motion for intervention will complicate the lawsuit, raise 

extraneous issues, and likely cause it to be continued. 

The contractors are in the process of producing their insurance policies.  They 

have sought a high degree of confidential protection with regard to those policies, a request that 

makes it difficult to evaluate the precise scope and limits of their coverage.  The relationship 

between the City’s Department of Design and Construction, which oversaw the clean-up efforts, 

and the contractors engaged to do the work has not yet been made clear, and also is the subject of 

ongoing discovery.  WTC Captive’s complaint against the City’s preceding insurers seeks relief 

from the duty to defend because the duty lies more properly with the City’s other insurers.  It is 




